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BBEOEHWE

FOpnanyeckme HopMbl, onpeaesnsisi OTHOLEHUS Mex Ay rpa)kaaHaMn 1 ycTaHaBAMBas
npaBusa NoBeAeHUs ONa HUX, AenatoT 3To B obuien popmMe. B 3aKOHAX He
nepevYncnatoTcs npasa N 06583aHHOCTU OTAEsIbHbIX JINLL, HE YKA3blBAETCSH, KaK OHU
NOJIKHbBI MOCTYMaTbh B KaXK[0M OTAENIbLHOM C/lyyae, a UaeT peydb 0 LesbiX KaTeropusax
LU, OeACTBUNA N OTHOLLIEHU: 0 COBCTBEHHMKAX, HAacNeAHNKaX, Cyrpyrax, nokyrnaTensx,
HaHUMaTeNsX, 0 3aBeLlaHNAX, 4OroBOpax, HapyLLUEHMsX npas v T.4.

CornacHo cT. 46 KoHCTUTyuumn Poccmmnckon ®egepaunn (ganee no tekcty PO), kaxxgomy
rapaHTupyeTcsa cyaebHasa 3awmTa ero npas 1 ceobon. [laHHOe NpaBo NoATBep)XAaeTCs
MoNoXXeHnAMM CT. 3 pakgaHCKOro npoueccyasibHOro Kogekca P®, B KOTOpoW
rOBOPUTCSA, YTO 3aUHTEpPeCcoBaHHOE /L0 BMNpaBe B nNopanke, yCTaHOB/IEHHOM
3aKOHO4aTeIbCTBOM, O FPaXkAaHCKOM CyO0Mnpon3BoacTBe, 06paTUTbCA B CyA 3a 3alUMTON
HapyLUeHHbIX, MO0 ocnapuBaeMbix NpaB, CBOOOA NN 3aKOHHbIX MHTEpPecoB, NpU 3TOM
OTKa3 OoT NpaBa Ha obpawieHne B cyn HeaencTeuTeneH NpaxAaHCKUN npoueccyanbHbIn
Kogekc Poccmnckonm degepaummn: TEKCT U CpaBOYHble MaTepuasbl C U3M. 1 gon. Ha 1
ceHTabpa 2010 roga. - M.: 9kcmo, 2010. - 24 c. - (KapMaHHbIN CNPaBOYHUK IOPUCTA)..
NckoBasa popmMa 3alLmThl ABASETCA OCHOBHOW U HENOCPEACTBEHHO OCYLLECTBIAETCS B
rnpouecce NCKOBOro Npon3BoACTBa.

B ropucnpyaeHumnm yyeHmne ob ncke ansaeTcsa ogHMM U3 oyHOaMeHTanbHbIX, U
NpuBJIEKaAET K CBOEMY NCCNE[0BAHMNIO MHOMMX YYeHbIX. B CBA3M C 3TUM nony4veHune
3HaHWN O 4AaHHOM MPaBOBOM NHCTUTYTE, ero NPaBoOBOWN NMpuUpoae, YCJ0BUAX peanmisaumm,
nMeeT, C OAHON CTOPOHbI, 60NbLLOE 3HAYEHME AN KaXKA0ro rpakaaHnHa n
OopraHmM3aumu, 3anLLAOLWNX CBON CYObEKTUBHbIE FPparKAaHCKNE NMpaBa N 3aKOHHbIe
WHTEepeChHl, C Apyron, obycnosnmBaeT He0OOXo0ONMMOCTb MNOJIYHEHNA TaKMX 3HAHUN Ka)KObIM
4yneHoM apbuTpa>KHOro cyga un cynoB obwen opucankummn. Ctatba 2 Npa>kgaHCKOro
npoueccyanbHOro Kogekca P®, Ha3biBaeT, B Ka4yeCTBe OCHOBHbIX N Hanbosiee 3Ha4NMbIX
3a[a4 rpa>kgaHCKoro cyaonpou3BoACTBa, 3alNTy HapYLUEHHbIX WX OCMapuBaeMbIX
npas, cBOOOA N 3aKOHHbIX MHTEPECOB Fpa)KAaH U opraHn3aunn, 4To ocobeHHO Ba)KHO B
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nepuoa nepecTponkn Bcex chep obLecTBEHHON XXN3HW, B TOM Yncae n paboTobl
cynebHbix opraHoB. Beab B nocnefiHee BpeMs, 3HAYNTENIbHO BO3POC/IMN COUMabHblE
TpeboBaHMA K OCYLLLECTBEHMIO NPaBOCYANS, MPU3BAaHHOI0 obecnedynTb Hagnexallyto
3alUNTY NPaB 1 OXpPaHAEMbIX 3aKOHOM UHTEPECOB Ka)KA0ro rpa)kgaHnHa, npegnpmatus,
yyYpexxaeHuns, opraHm3saummn n rocyaapcTaea B LLeIoM.

NmeHHO Nno3TOMY, NoJsly4eHne NpaBoBbIX 3HaHUK 06 Ncke, NnpegonpenenseT, C O4HOW
CTOPOHbI, BO3MOXXHOCTb AENCTBEHHOW 3aLlUUTbI FPaXXAaHCKNX MPaB N OXPaHAEMbIX
3aKOHOM MHTEPECOB rpakfaH U opraHm3aunin, C Apyron, naeanbHolh obpas pesynbTaTa
CYyAONpoOn3BOACTBA, YTO NONIOXKUTEIbHLIM 06pa3oM oTpa3nTCcs Ha 3PHEKTUBHOCTH
OCYyLLeCTB/IEHUSA NPaBoOCYyAMs NO rpa)KgaHCKUM gesiaM. B coBpeMeHHbIn nepmon UcK
Mo3BOJISET YAOBAETBOPATb M 3alMLLATb B OPNONYECKOM MOpPSAAKe MHOrMe BHOBb
BO3HMKalOLMe rnpaBa U 3aKOHHbIE MHTepeCkl rpakgaH Poccun.

MocTaHOBKa 1 uccriefoBaHne BONpocoB 06 MHCTUTYTE UCKa, B FParkAaHCKOM
npoueccyanbHOM npaBe Poccun, MMeEeT BaXKHOE NpaKTUYeCcKoe 3HaYeHNe, NOCKOJIbKY
OTCYTCTBUE Pa3paboTKN HayYHbIX BbIBOLOB, KAaCAOLLINXCS peannsaumm OaHHOro
CpeacTBa 3alMTbl MPaB U 3aKOHHbIX MHTEPECOB, YC/I0BUIA, MPU KOTOPbIX OH criocobeH
Hanbosiee NoJsIHO BbIMOJIHATbL CBOKO POJib, MOXKET ABUTLCA HEMNPEOA0/INMMbIM
npensiTCTBMEM Ha NyTu cyaebHoln pedopmbl.

AKTYanbHOCTb BbIOpaHHOW MHOK TeMbl 3aKJIl0O4aeTCs B C/ieAyloWeM: 3a nocnegHme
ceMHaguaTb neT B Poccum 6b1s10 NPUHATO MHOXKECTBO MPUHLUKMAMANIbHO HOBbIX 3aKOHOB, B
YaCTHOCTWU, NPUHAT OCHOBHOW 3aKOH CTpaHbl - KoHCTUTYyumsa PO. MpuHaTble
3aKoHOoOaTeNbHble aKTbl, 0CObeHHO KOHCTUTYyumnsa PO u NpaxgaHCKMn Kogekc PO,
BbI3bIBAlOT 06 BbEKTUBHYIO NOTPEOHOCTL NpPMBEAEHNSA B COOTBETCTBUE C HAMU U
rpa>K4aHCKOro npoueccyasibHOro 3aKoHoAaTeIbCTBa, YyCTaHAB/IMBAKOLWEro MEXaHN3M U
MOPSAAOK 3aLLMNTbl CYyObEKTUBHbLIX MPaB N OXPaHAEMbIX 3aKOHOM NHTEPECOB rpakaaH,
opraHm3aumm n nx obveanHeHnn.

B npeactaBneHHon KypcoBoi paboTe nccnenyertca Tema, NOCBsALLEHHAs NCKAM B
rpa)k[laHCKOM MpoLecce, 3aTparmBatoTcs NpobnemMbl TEOPUN U NPAKTUKN. Llenbio AaHHON
KypcoBoW paboTbl SIBNSIETCS UCCNefoBaHNe pa3/INyHbIX BUAOB UCKOB B FPakAaHCKOM
npouecce, C TOYKM 3pEHNA COBPEMEHHOIO MPakAaHCKOro NpoLeccyanbHoro npasa PO.
Ha ocHoBaHMM UccnegoBaHUA U aHaM3a OeNCTBYIOLLErO rpaXK4aHCKoOro
npoLeccyanbHOro 3akoHoAaTenbCcTBa Poccum, noctapaemcs onpenesnTb CYLHOCTb,
NMpPaBOBYO NPUPOAY UCKA, YCTAHOBUTb CYLLECTBYOLLME TEOPETUYECKME U NPAKTUYECKMe
npo6sieMbl AaHHOIO NPaBOBOr0 MHCTUTYTa B FPaXk[AaHCKOM MpoLecce, yBeINYUB, TEM
caMbIM, 6ara)x cobCTBEHHbIX TEOPETUYECKMX 3HAHUIM, OTHOCALLMXCA K MICKOBOMY



Nnpoun3BOACTBY.

1 NOHATUE N CYLLHOCTb MUCKOBOI'O
NMPON3BOACTBA

B paMkax rpa>KgaHCKoW npoueccyasnbHON AesaTenbHOCTUN CyaoB obwen lopucankummn
npenycMoTpeHsbl npoueccyasibHble hopMbl NATU BUOOB NPOU3BOACTB: UCKOBOE
MPOWU3BOACTBO, NMPON3BOACTBO MO AeslaM, BO3SHUKAWNUM 13 Ny6ANYHbIX
npaBoOTHOLIEHNI, ocoboe Npon3BOACTBO, MPUKa3HOEe NMPONU3BOACTBO U NPON3BOACTBO,
CBsI3aHHOE C UcnosiHeHnem cynebHbiX NOCTaHOBAEHUN N MOCTAHOBJIEHUN UHbBIX OPraHoB.
NckoBoe Npon3BoACTBO ABASAETCA OCHOBHbLIM BUAOM Fpa)KAaHCKOro Cynonpon3BoacTBa.
B cBA3KM C TeM, 4TO rpaxgaHcKne gena, Kak npasuaio, ABASOTCA NCKOBbIMU, 3allMUTa
npasa, B 60NbLUMHCTBE Cly4aeB, OCYLLECTBASETCA CYyA0M B NOPSAKE NCKOBOIO
cynonpou3soacTBa. KputepueM oTrpaHNYeHUs NCKOBbLIX A€/ OT FPaKAaHCKUX Aen
HENCKOBbIX MPOU3BOACTB, ABNAETCSA Ha/IM4Me B HUX rpakgaHCKOo-NpaBoOBOro cropa.

CnepnoBaTesibHO, UCKOBOE MPOU3BOACTBO NMpeacTaBaseT cobol yperynmpoBaHHYo
HOPMaMW rpa)kAaHCKOro NMpoLeccyasibHOro NpaBa AeATeNbHOCTb CyAa O 3aluTe
HapYLEHHbIX NN OCMapMBaeMbIX NpaB, cBo60OA N 3aKOHHbLIX MHTEPECOoB Mo
PACCMOTPEHUIO N Pa3peLLlEHN0 CNOPOB, BO3HUKAKLLINX U3 FPaXKAaHCKUX, CEMENHBbIX,
TPYAOBbIX, XXUNULLHbIX, 3€MefIbHbIX, 3KOJIOrMYECKNX U NHbIX MPAaBOOTHOLLEHWNA.

N3 naHHoOro oripepneneHnsa noHATNA NCKOBOIo NpomM3BoACTBa cjieayeT, 4TO CYLLHOCTbIO
ero ABJideTcs.

- paBHONpaBue cybbeKTOB cnopa, OTCYTCTBUE MeXAY HUMU OTHOLUEHWA BNaCcTU 1
NOOYNHEHWS;

- HA/I4YMe NN OTCYTCTBME HAPYLLUEHHOIro (CNOPHOro) Cy6 beKTUBHOMO npasa nnmbo
3aKOHHOI0 MHTepeca;

- OCyLllecTBJIEHME NpoLeccyasibHON OeAaTeNlbHOCTM B UCKOBOM NPON3BOACTBE B LENAX
3aWnTbl Cy6bEKTUBHOIO NpaBa M 3aKOHHOIoO nHTepeca cnocobamu, NpeayCcMoOTPEHHbIMN
3aKoHOM (cT. 12 MK).

ickoBas ¢popMa 3alUUThI MpaBa, B 3HAYMTENIbHON Mepe, COBNaaeT C rpakAaHCKomn
npoueccyanbHOM OpMON, ASiI KOTOPOW XapaKTepHbl crenyoume npu3Haku:



- HaMYMe MaTepunanbHO-NMPaBoBoro TpeboBaHNS, BbITEKAIOLLENO U3 HAPYLLUEHHOIro WUn
OCMOPEHHOr o NpaBa CTOPOHbI U MOAJIEXALLUEero, B CUy 3aKOHa, PaCCMOTPEHMUIO B
ornpeneneHHoOM nopsaake, YyCTaHOBJIEHHOM 3aKOHOM, T. €. UCKa;

- HaJIn4me Ccrnopa o Cy6'beKTI/IBHOM npaBe,

- HaJindme AByxX CTOPOH C MPOTUBOMOJIOXKHBIMUN NHTEepeCaMn, KOTOPble HaadeJ1eHbI
3aKOHOM ornpepgesieHHbIMK MOJIHOMOYNAMU MO 3aWnTe UX MNMpaB N MHTEPECOB B Cye.

NIcK OTHOCUTCS K Ba)KHENLLEMY NpoLeccyaslbHOMY CPeACcTBY 3alUUTbl HAPYLIEHHOO UK
OCMOPEHHOr 0 NpaBa, MMEHHO NO3TOMY (hopMa, B KOTOPOW NPOUCXOANT 3allMTa 3TOro
npaBa, Ha3blBaeTCSH NUCKOBOWA.

NickoBas dpopMa 3almnThl iBAsieTcs Hanbonee npmucrnocobieHHon Ans NpaBuIbHOIo
PACCMOTPEHUNSA U pPa3peLLleHns CropoB C BbIHECEHUEM peLleHuns.

OCHOBHbIE YepTbl MCKOBOW (DOPMbI 3aLLUTLI MPaBa A0CTAaTOYHO AeTasIbHO U3YyYeHbl B
npoLeccyanbHOW HayKe 1 COCTOST B CIeAYIOLLEM:

- NOpPAOOK PaCCMOTPEHNA N pa3pelleHnAd rpa>XaaHCKnx gen nocjenosatesibHO
onpepeneH HopMmaMu rpa>XgaHCKoro rnpoueccyasibHOro 3akKoHa,

- LA, yYacTByoUMe B Aiene, UMET NPaBo JINYHO UK Yepes3 CBOMX NpeacTaBuTenen
y4acTBOBaTb B PAaCCMOTPEHUM Aesla B 3acefaHnn cyaa;

- JindaMm, y4acCTByrOLlW MM B AeJie, 3aKOH rnpegoctasiadeT AO0CTaTO4YHbIE MNMpaBOBbIE
rapaHTnn, gavoine NM BO3MOXXHOCTb BJZINATb Ha XOL4 rnpouecca un nobneaTtbCA
BblHECEHNA 3aKOHHOIO peLweHns,

- NCKOBOE NMpon3soacTBso HOCUT cocTA3aTesIbHbIN XapaKTep.

ickoBas popMa 3alLUUThI MpaBa CYLECTBYET HE TOJIbKO B FPa’KAaHCKOM
CYJZlONpPON3BO/ICTBE, OCHOBHbIE €e YepThl MPUCYLLN 1 apbuTpakHoMy npoleccy. O
JNaHHOW hopMe 3aLLlUThl MPaBa MOXXHO FOBOPUTL MPUMEHUTESTLHO K TPETENCKOMY
pa3bupaTenbcTBy. PacCMOTpeHME 1 pa3pelleHmre crnopa B TPeTENCKOM Ccyie NpoucxoamT
C He06X0ANUMbIMU MPABOBLIMU FAPaHTUSAMKN COBNOAEHNS 3aKOHHOCTU, U CTOPOHbI
obnagatoT paBHbIMM NpoLeccyanbHbIMU NMpaBamMu. Ka)xgoe cyaonpon3BoACcTBO UMeeT
CaMoCTOosTe IbHbIE CPeICTBa U Crocobbl 3alUThl NpaBa. B MCKOBOM NPOU3BOACTBE
3aliMTa NpaB U UHTEPECOB NPOM3BOAUTCSA MyTEM pa3peLleHns CyaoM criopa no
CyLLecTBY.



CyLHOCTb MCKOBOIr0o NPOM3BOACTBA COCTOUT B TOM, YTO Cy[ NpoBepseT Hanan4dme nnim
OTCYTCTBME CYyDBEKTUBHOIO NpaBa, BBUAY HeonpeneneHHOCTN OCnapuBaHUs Uamn
HapyLleHNsa KOTOPOro, BO3HUK CMOp, U OCyLWeCcTBASEeT 3aWwmnTy CybbeKTUBHbIX NpaB
nyTeM UX NPU3HaHUSA, NPUCYXXOEHUS K COBEPLLUEHUIO onpeaesieHHbIX encTenm, nmbo
BO34EPXKAHMUIO OT HUX, MPEeKpaLLeHNne nam naMmeHeHme npaBooTHoweHus (cT. 12 FK

P®) MNpaxpaHckum kogekc PO: 4yacTu nepsas, BTopas, TpeTba N YeTBepTas: TEKCT C U3M.
n gon. Ha 1 okTa6psa 2009 roga. - M.: 9kcmo, 2009. - cT. 12 C.8..

2 UEJ1b, YHKUUWU, SBHAYEHUE TPAXXOAHCKOIO
cynoonpPponssoacCTtBA

pa)kgaHCKoe CyA0MnpoM3BOACTBO AOJIXKHO CNOCOBCTBOBAThL YKPENJIEHNO 3aKOHHOCTU 1
npaBonopsiaka, npeaynpeXxaeHuto npaBoHapyLleHnin, (hopMUPOBAHNIO YBAXKNTENBLHOI0O
OTHOLLEHUNA K 3aKOHY 1 cyay.

Llenbto rpa>kaaHCKOro npouecca saBasieTCs BOCCTaHOBJIEHNE HapyLUEHHbIX U OXpaHa
oCnapuBaeMbIX npas, CBO6OA N NHTEPECOB OPUANYECKMNX U PU3NYECKUX UL,

BbIMoNHAA PyHKLMN NpaBOCYyAns, CyAbl MPMU3BaHbl 3alMLLATb NpaBa N 3aKOHHbIe
NHTEpeChl rpakaaH 1 opraHnsaumnin, cnocobcTBoBaTb NPaBUILHOMY MOHUMAHMIO U
NMPUMEHEHMIO 3aKOHOB, DOPMUPOBATL HanpaBaeHne cyaebHon NpakTUKK. PellueHmne no
rPakAaHCKOMY fieNny ABNAETCA aKTOM NPaBOCY NS, KOTOPbIA BbIHOCUTCS Cy1OM OT
WMEHW rocyapcTBa B 3alNTY CYObEKTUBHbBIX MPaXKAaHCKUX MpPaB N OXpPaHAEeMbIX
3aKOHOM MHTEpPECos.

B uenax 3awmTbl CYObEKTUBHbBIX FPa>KAaHCKNX NMPaB U OXPaHAEMbIX 3aKOHOM NHTEPECOB,
B rpa>K4aHCKOM rpouecce, CywecTByeT NCKOBOE NMPOnU3BOACTBO, rae CpeAcTBOM 3aLlUNThI
ABNISETCH UCK, @ CaMa 3alluMTa, NPoONUCXoanT B UCKOBOW hopMe, KoTopas ABAsSeTCS
Hanbonee npucnocobneHHoM Ansg NPaBUILHOIO PACCMOTPEHUS U pa3peLleHns CnopoB C
BbIHECEHMEM peLUeHUS.

C noMoLLbto NCKa, 3alULLAITCA TaKne Ba)KHble CTOPOHbI 06LLLECTBEHHON XXN3HU, KakK
OTHOLLUEHNA Mexay noTpebutenemMm n NMULOM, OKasbiBatowWmMm paboTty (ycnyry),
3allMLaloTCa HeMaTepuasbHble rpa>KaaHckue 6nara (4ecTb, AOCTOMHCTBO U AesloBas
penyTaums). Y4aCTHMKOM yKa3aHHbIX MPAaBOOTHOLUEHWUIA, BCeraa ABsSeTCA rpakaaHuH,
KOTOPbIN, 3a4aCTyl0, HE UMEET HaAJIeXKALLLEro YPOBHS NMPaBOBbIX 3HAHWI, MO3BONAOLLNX
€My OCYLLEeCTBAATb 3alNTY CBOMX MPaB N 3aKOHHbIX MHTEPECOB.



ickoBoe Npoun3BoACTBO ABNsSieTCs Hanbonee NpMcnocobneHHbIM A1t NPaBUJIbHOMO
PAaCCMOTPEHUSA N pa3peLLIEHNs CNOPOB C BbIHECEHMEM peLleHns Mo cylecTBy. bonbuasn
4acTb FpPaXkAaHCKMX Aesn pacCMaTPUBAETCS MMEHHO B 3TOM BUAE FPaXKAAHCKOro
Cynonpoun3BoACTBa, YTO MoaTBep>KaaeT ero ocoboe 3Ha4YeHUM cpeamn Apyrux BUOoB
CyOOMpPOn3BOACTB M3BECTHbLIX OTEYECTBEHHOMY Fpa)XkK[AaHCKOMY MpoLeccyasibHOMY
3aKOHOATeNbCTBY. BaXXHOCTb IAaHHOI0 NMPaBoOBOro MHCTUTYTa 00yC/I0OBJIEHa ero
reHepMpoBaHUEM BO MHOIMX OTPAC/sSX POCCMNCKOro npaga.

CynebHas npakTuka, B TOM Yynucse n cyaebHo-apbutparkHas, CBUAETENIbCTBYET O TOM,
4YTO MCKOBOE NMPOU3BOACTBO, B HacTosALLEe BPEMSA, NOJYHMI0 HanbONbLLY aKTyaslbHOCTb.
Belb MMEHHO B HEM, 3aLlUUNLLLAIOTCA MHOIMe BHOBb NOSIBUBLLUMECH C pa3BuTuem obuiecTsa,
CTOPOHbI 06LWECTBEHHOW XXN3HWN, B HAaCTHOCTMW, OTHOLLUEHNA B chepe 3alnTbl NpaB
notpebutenen, HemaTepuanbHbiX 61ar n apyrmux npas. K BbllweCcKa3zaHHOMY HeobxoaMMOo
TakXe OTHeCTU U MUHUMaJIbHbIE NpoLueccyalbHble TpeboBaHMA, NpeabaBaseMble K
hopMe NCKOBOro 3asBJ/IeHNS, KOTOpble ABAAITCA NPeAnoChIIKOW, AN BO36yXAeHnS
NCKOBOI0 CyA0NpPOn3BOACTBA.

3 NOHATUE UCKA U ElTO JIEMEHTDI

3.1 NoHATMEe UCK

B Teopun rpa’kgaHCcKoro NpoLeccyasbHOro npaBa CyLIeCcTBYIOT pa3/inyHble B3rsabl Ha
COOTBETCTBYIOLLME NpoLenypbl PACCMOTPEHUS NPeabABAEHHOro UCKa U CaMoro
Cy6bEKTMBHOIMO MaTepmasibHOro NpaBa UM OXPaHAEMOro 3aKOHOM MHTepeca, O 3aluTe
KOTOPOro NMpocuT ncTedl.

NMoa NCKOM MOHMMaeTCsa CMNoOpHOE MaTepuasbHO-NpaBoBoe TpeboBaHME 0QHOro Nnua K
Apyromy, nogyiexauiee pacCMOTPEHMNIO B onpeneneHHOM npoueccyajlbHOM Nopsgke.
NmeHHO 0 MaTepuanbHO-NpaBoBOM TpeboBaHUM OQHOMO ML K Apyromy, 06 NCKoBbIX
TpeboBaHMAX HEOAHOKPATHO YKa3biBaeTCHA B 3aKOHe. Hu 3aKOoH, HM cyaebHasa npakTuka
He roBopsAT 06 ncke kak 06 obpalieHnUn ncTua B cya.

ickoBoe 3asiBNieHne SABNISIETCA Ba)KHbIM CPeCcTBOM BO36Oy)X1eHMs npouecca no
KOHKpeTHOMY criopy. CorsiacHo 3aKoHy nto6oe 3aMHTEPECOBaHHOE JIML0 MOXXET
06paTUTLCS B Cy 3a 3alLMTON HAPYLLUEHHOro UM OCMOPEHHOro NpaBa. Takoe
obpalleHne N NPUHATO Ha3biBaTb NPeabsB/IEHNEM MCKa.



OnpepeneHus ncka, cogep kalimecs B iMTepaType, TONbKO Kak cpeacTBa BO3byxaeHUs
npoLecca nan Kak cpeacTsa obpalleHnsa 3a 3alLMTON NpaBa, He ABAAITCS TOYHbIMU U He
pacKpbIBalOT BCEro ero cogep>xaHusa. 3Tn onpenesieHnsa He oTrpaHU4YnUBaOT UCK OT
Apyrux obpaweHn B MHble opraHbl rocygapcTBa uan obpalleHns no Apyrum suaam
rpa>kKa4aHCKOro cyaonpom3BoacTBa (3asasneHmne nanm xanoba no genam ocoboro
npon3BoACTBa WU NPON3BOACTBA NO AeslaM, BO3SHUKALWMM U3 aAMUHNCTPATUBHO-
NpaBoBbIX OTHOLWeHUN). ObpalleHne B Cya, NN NHOW IOPUCANKLNOHHBIN opraH, byaeT
NCKOBbLIM TOJIbKO B TOM CJly4ae, ec/im OHO conpoBoxaaeTcsa TpeboBaHmeM K opyrom
CTOpPOHE N cyay 0 paCCMOTPEHUN feia B onpenesieHHOM UCKOBOM Mnopsagke.

ickoBble TpeboBaHMS BO3HMKAOT MEXAY UCTLOM N OTBETHYMKOM MPU HaNUYMn cropa B
CBA3U C HapyLleHNeM UKn ocrapuBaHnem cybbeKTUBHOIo Npasa v Npu ycaoBumn, 4To
CTOPOHbI HE CMOT /1M Pa3peLLlnTb ero CaMoCcTosATesIbHO, a Nepeaasn Ha PpacCMOTPEHNE U
pa3pelleHmne B cyn. Jlioboe obpalleHne B Cya C MICKOM A0JIXXKHO COMPOBOXAATbCS
TpeboBaHNEM K OTBETYUKY, T.€. K KOHKPETHOMY 1LY, HapyLUMBLLUEMY ero npaso. B
coyeTaHun AByx TpeboBaHMi: MaTepuasbHO-NPaBoBoro (TpeboBaHMs ncTua K
OTBETYMKY) 1 NpoueccyasnbHO-NMpaBoBoro (TpeboBaHWs NCTUA K Cyay) U COCTOUT UCK. bes
OZIHOW 13 3TUX CTOPOH MCKa He CyLlecTByeT.

Bcs cynebHasn nckoBas popMa NocBsileHa ToMy, YToObl MpoBepTb 060CHOBAHHOCTL
TpeboBaHUA UCTLA K OTBETHYMKY, N eC/ii OHO 060CHOBAHHO, TO YOBJIETBOPUTL 3TO
TpeboBaHMe. B NpoTUBHOM ciy4ae cyn oTKasbiBaeT B ncke. Cyd O0TKa3blBaeT He B
obpalleHnn K cyay, a UMEeHHO B TpeboBaHUM NCTLA K OTBETYMKY, NOCKOJIbKY obpalleHune
y>Ke COCTOS10Ch, U CyAbs NPUHAN UCKOBOE 3asiBsieHMe. No3ToMy ecnn HeT TpeboBaHUA
NCTUA K OTBETYUKY, TO HET N UCKa. ICK paccMaTpuBaeTCs, Kak eAuHoe NoHATHe,
nMetoLLee ABe CTOPOHbI: MaTepurasibHO-MPaBOBYO N MPOLLECCyasibHO-MPaBOBYIO,
HaxoAslWMecs B Hepa3pbIBHOM eANHCTBE.

Ecnv nHave paccMmaTpuBaTb UCK, TO HeNb3a ByaeT NOHATbL MPaBOBYO NPUPOAY TaKUX
WHCTUTYTOB, KaK BCTPEYHbIN UCK, LleHa NUCKa, coeJnHeHne N pa3beMHeHNe NCKOBbIX
TpeboBaHum (cT. 131, 137, 151 I'MK) Npa>kgaHCKNI npoueccyasibHbl KOOEKC
Poccunimnckon ®epepaunn: TEKCT U CNpaBOYHble MaTepualsbl C U3M. U A0N. Ha 1 ceHTAbpSA
2010 ropa. - M.: 3kcmo, 2010. - 252 c. - (KapMaHHbIN cnpaBoYHUK opucTta).. OgHaKo
cywiecTByeT MHeHue, CorjlacHo KOTOPOMY OTpuuaeTcsa eanHoe noHaTme ncka. C
BO3pa>KeHUsAMUN cornacuTbca TpyaHo. Mo nwobomy cnopy TpeboBaHue UcTua K cyay
BCcerga obazaTenbHO conpoBoXaaeTca TpeboBaHMEM UCTUA K OTBETHYUKY. 14 TOro
4yTOb6bLI roBOPUTL 00 UCKe, HeobXxoanmMo, 4Tobbl 06a 3TK TpeboBaHUSA BbICTYNaNM B
Hepa3pbIBHOM eIMHCTBE, 0bpa3ys egnHoe NOHATUE NCKA C ABYMSA CTOPOHaMU. IcKoMm
cnepyeT cH4UTaTb NpeabsaBiIeHHOE B Cy [ A1 PaCCMOTPEHUSA U pa3peLlleHuns B



onpenesneHHOM NMpoLeccyasisHOM Nopsifike MaTepunabHO-NpaBoBoe TpeboBaHNe 04HOIro
NMU@ K Apyromy, BbiTEKatollee N3 CNopHOro MaTepuasbHO-NMPaBoBOro OTHOLLUEHUS U
OCHOBAHHOE Ha onpefeseHHbIX PUANYECKMX aKTax.

3.2 d5n1eMeHThbl UckKa

NcK, Kak BCcsKoe fABneHne 06 beKTUBHOW AENCTBUTENbHOCTUN, UMEET BHYTPEHHIOH
CTPYKTYpY. B cBA3K € 3TM npaBoBasa npupoaa toboro ncka onpenensertcs He ToNbKO
€ro BHeLWHNMUN Npu3HakKaMm, HO N Coep)KaHneM.

B rpa>xgaHCKoM rnpoueccyasibHOM Npase, 419 XapaKTepUCTUKN BHYTPEHHEN CTPYKTYpPbI
NCKa, NCNOJIb3yeTCA TEPMUH «3JIEMEHTbI UCKa». lNpaBnibHOEe NOHNMaHNe 3JIEMEeHTOB He
TO/IbKO MeeT TeopeTnyeckoe 3Ha4YeHne Kak 0OCHOBaHMe A npoueccyasibHON
Knaccupukaymm NCKoB Ha BUAObl, HO N UrpaeT 60/blWY0 POJib B oNpenesieHnn ToXX4ecTBa
nckoB Mpa)kgaHCcKMm npouecc: Y4ebHuk / Moa pea. 4.10.H. npod. A.l'. KoBaneHko, 4.10.H.
npod. A.A. MoxoBa, A.10.H. npod. MN.M. dunmnnosa - M.: UsgaTtensckuin lom «Hppa-M»,
2008. - C.134.. 2neMeHTbl UCKa, Takum 0bpa3oM, HOCAT MHONBUAYANNINPYIOLWNIA
XapakTep 1 NO3BOJIAIT OT/INYNTb OAUH UCK OT OpYyroro.

OAOHW aBTOpPbI BbIAENAT TPU 3N1eMeHTa (NpeaMeT, OCHOBaHue, coaep>xaHune Jlekumm no
COBETCKOMY rpakgaHckomy npoueccy: Nocobue / M.A. l'ypseuy, B.H. benbatormnH - M.:
Tunorpagpusa «KpacHasa 3sesga», 1950. C.69. nnm cTtopoHbl [1paBo Ha UCK K
npekpalleHne Nnpom3BoaCTBa NO rpa>kgaHCKoMy aesny (HekoTopble BONPOChl) // Y4eHble
Tpyabl CBepA/I0OBCKOro opuanyeckoro MHCTuTyTa. Komuccapos K./. Bein. 9,
Ceeppgnosck. 1969. - C.162.), apyrue - aga (npegMeT n oCHoBaHMe [pa>kaaHCKUN
npouecc: Y4ebHuk / Mopa pen. M.K. TpeywHukoBa. M., 1998. - cTp.147; Wernos B.H. Nck
o0 cynebHom 3aWwmTe rpa4aHCKoro npaea. Tomck,1987. - C.17.).

BrnionHe 060CHOBaHHbIe BO3paxxeHusd, npoTme Bblae/1IeEHNA B COCTaBe 3J1eMEHTOB UCKa €ero
coaep>XXaHumA, BbiICKa3aHbl B }OpI/I,EI,I/NeCKOVI nntepaTtype. Henb3d He cornacuTbCsa C TEM,
YTO HN 3aKOHOOaTEJIbCTBO, HN MPaKTWKa HE BblOEeNAKT cogep>XaHne NCKa, Kak ero
CaMOCTOSATENIbHbIN /IEMEHT, @ TOXKOECTBO onpependeTcd no OsyMm ero aJieMeHTaM.
npegMmeTy n oCHOoBaHMIO, HO NpW coBrnageHnn Cy6'beKTHOFO CoCTaBa.

Pa3pellas cnop CTOPOH, a Tak)Xe 3asBJIEHHOE UCTLIOM NCKOBOe TpeboBaHune, cya O0JIKEH
NMPOBEPUTb €ro 3aKOHHOCTb M 060CHOBAHHOCTbL, U IaTbh OTBET MO KOHKPETHOMY
TpeboBaHUIO B peLleHnn. B cBoto ovepeab TpeboBaHME NCTLA K OTBETYUKY O0JIKHO
06s13aTeNlbHO 060CHOBBLIBATLCSA KOHKPETHLIMU (DaKTaMn N oNUpaThbCs Ha



COOTBETCTBYIOLLYIO HOPMY NMpaBa, NoAJieXXallyo NPUMEHEHUIO MO AaHHOMY CMOpY.

[pa>xoaHCKoe npoLeccyaslbHOe 3aKOHO4AaTes/IbCTBO YCTaHaB/IMBAET, YHTO B MICKOBOM
3as8B/IeHUN OOKHO ObITb YKa3aHo TpeboBaHMe NCTua K OTBETYMKY N 06CTOATENbCTBA,
Ha KOTOPbIX NCTEL, OCHOBbIBaeT cBoe TpebosaHue (cT. 126, 128 I'TIK). NMo3ToMmy
npeoMeToM MCKa SABNSIeTCA TO KOHKPeTHoe MaTepuasibHO-NpaBoBoe TpeboBaHue,
KOTOpOe ucTel npeabsasiseT K OTBETYMKY N OTHOCUTEJIbHO KOTOPOro Ccyd AOJIXKEeH
BbIHECTU pelueHne no geny.

OOHW aBTOPbI OTCTAMBAOT MNO3MLMIO, COFIACHO KOTOPOV NpeaMeToOM UCKa sSABsieTCS
CropHOE NPaBOOTHOLLIEHWE N CMOPHOE NpaBo. [lpyrve ke nosaratwT, YTO npegMeT
NCKa He YTO MHOe, KaK MaTepunasibHO-NMPaBoBOM crop. TPyAHO COrflacuTbCs C TOYKOWN
3pEHUA, COrIaCHO KOTOPOW NpeaMeToM MCKa ABNAETCA CNOpHOe NpPaBoOTHOLLEHME,
MOCKOJIbKY B 3aKOHE rOBOPUTCS, YTO B UCKOBOM 3asiBJIEHUM [0JIKHO ObITh YKa3aHo
TpeboBaHue, a He NpaBooTHoLleHne. CopHOe NPaBOOTHOLLEHNE HE MOXKET CHMTAThLCA
npenMeToM UCKa, MOCKOIbKY UMEHHO N3 HEro BbITEKAET KOHKPETHOE NpaBoBoe
TpeboBaHMe UCTLa K OTBETUYUKY, C KOTOPbIMU UCTel obpallaeTcs B cya. M3BeCTHO, 4TO
N3 0HOrO MPaBOOTHOLLUEHMS (KUAULLHOIO, BpavyHO-CEMENHOI0) MOXKET BbITEKATb HE
0/1HO, @ HECKOJIbKO TpeboBaHMN 1 Ka)xo0e N3 HUX CNOCOOHO CY>XXUTb NpeaMeTOM UCKA.
Takum 0bpa3oM, NpeaMeToM UCKa SABNSeTCA He CMOPHOE NPaBOOTHOLLEHNE, He
Ccy6BbEeKTMBHOE NpaBo, HapyLleHHOe OTBETYMKOM, 1 TeM 6osiee He crnop, a Bceraa
TpeboBaHMe UCTLa K OTBETYUKY 06 YCTpaHEHUN HapyLUeHNs npaBa un ero
BOCCTAHOBJIEHUN.

NMoMMMO NpegmMeTa UCKa CyWeCcTBYeT, TakK Ha3blBaeMbIl, MaTepuabHbIn 0O0bEKT crnopa,
KOTOPbIM MOXET bblTb KOHKpPEeTHas Bellb, NpeaMeT, OeHeXHas CyMMa, nogJsiexxawlas
nepepaye, B3biICKaHMIO. MaTepunanbHbii 06bEKT CNoOpa BXOAUT B NpeaAMeT UCKa. B
4aCTHOCTW, KOrga peydb nget o6 yBenmyeHnn nam yMeHbLLIEHNN pa3Mepa NCKOBbIX
TpeboBaHMN, TO USMEHAETCH KONIMYeCTBEHHAs CTOPOHa MaTepmasbHOro obvekTa cnopa,
a He NpeaMeT ucKa.

ickoBoe TpeboBaHMe [0/IXKHO ONMPaThLCA Ha OCHOBAHME UCKa. DTOT 3/IEMEHT UCKa, Tak
XKe KaK 1 npeaMeT UCKA, UTPaeT BaXKHYI0 poJib B UHAUBUAYANM3aLUN NCKA U B
pa3peLleHnn BONpoca 0 TOXKAECTBE ABYX NCKOB.

Mo cMbIC/TY 3aKOHa UCTeLl, MOXKET MOJIOXKUTb B OCHOBaHME NCKa pa3/indHble PaKTbl U
obcToaTenbLCTBa peaan0|7| ODENCTBUTENIbHOCTN, HO M1aBHbIMU N3 HUX SBJISIOTCH,
KOHEeYHO, topnanyeckme pakTbl, C KOTOPbIMM 3aKOH (HOpMa MaTepunaJibHOro npaBa)
CBA3blBa€T BO3HUKHOBEHWNE, N3MeHeEHNE NN NpeKpalweHne CNoOpHOro npaBooTHOLLEHNA



CTOPOH. TakKMMN LLPNANYECKUMU haKTaMn SABNAIOTCS: Noasexallee 3anTe
cybbekTMBHOE MPaBo (MCKU O NPUCYXAEeHUWN, Npeobpa3oBaTesibHbIE NCKKU), @ TaKXe
MaTepuasibHbI 3aKOH, NpeayCcMaTPUBaOLLNIA YC/IOBUSA BOSHUKHOBEHUS, U3MEHEHUS NN
npekpaLleHnsa NpaB UM 3aKOHHbIX UHTEPECOB U CNocobbl NX 3aLUTHI.

YT0 XKe KacaeTcsa paKTU4YeCKoro 0OCHOBaHUSA UCKa, TO B HEro BKJKOYaKTCA (PaKThbl
peanbHON AENCTBUTESIbHOCTMW:

- NpaBoobpa3ytolme hakThl (PaAKT 3aKJIOYEHUS OOrOBOPa KYMaM-NMPoaakKu XKXnioro
JloMa, ¢ cobnoaeHnemM yCcTaHOBNEHHbIX 3aKOHOM TpeboBaHMin, NopoXaaeT y UCTLUA
npaBo COBCTBEHHOCTU Ha 0M);

- NpaBonpensTcTByoWwme hakTbl (HecobnoaeHne obsa3aTeslbHON HOTapuaibHON hopMbI
COENKU NN YKIIOHEHWE B NPOLLUIOM OT BbIMNOJIHEHNS CBOUX POAUTENIbCKUX 00513aHHOCTEN
HeaneecnocobHbIMA, HYXKAAKLWNMMCSA B MOMOLLY POONTENAMN);

- NpaBoM3MeHsLWmMe PakTbl (TAXKenoe MaTeprasbHOE NN CEMENHOE NONIOXKEHME
annMmeHTo0b6A3aHHOro nnua);

- NpaBonpekpalatoLlmecs gpakTbl (MCTEYEHNE CPOKa A0roBopa apeHabl UMyLLLECTBA).

Taknm obpa3om, npeacrtasnseTcsa 060CHOBaHHbIM MHEHME TeX YYEeHbIX-IOpPUCTOB,
KOTOpble pa3nn4valoT pakTu4eckoe 1 ropmandeckoe (NpaBoBoe) OCHOBaHUE UCKa
MoapobHY ANCKYCCUIO MO BOMNPOCY O (haKTUYECKOM U topuan4eckomM (NpaBoBoOM)
OCHOBaHMM nUCKa, cM.: [.J1. OcoknHa YKas. co4. M., 2000. - C.119-123., nockonbKy obe
4aCTW OCHOBAHMSA UCKa B3aUMOCBA3aHbl. PaKTbl peasibHOM OENCTBUTENIbHOCTU ByayT
nMeTb lopunanyeckoe 3Ha4YeHue, ecsim UMEHHO C HUMW MaTepunasibHbIV 3aKOH,
perynvnpyouwmnn cCnopHoe NpaBooOTHOLLEHWe, CBA3bIBAaeT HACTYMNJIeHNe 1opnamnyeckoro
hakTa.

NMpoBeneHHbIN aHaN3 3/1IEMEHTOB UCKa MO3BOJISET NPUNTU K BbIBOAY O TOM, 4TO
npegMeT U OCHOBaHME NCKa MMEIOT peluatollee 3Ha4YeHne a8 ero XxapakTepuctmnku. OHu
WHONBNOYANN3NPYIOT UCK U OTUM CaMbiM 0AOT BO3MOXXHOCTb YCTaHaB/IMBaTb TOXOECTBO
N pa3inyne NCKOB, YHTO MMEET Ba)KHOE NpaKTU4YecKoe 3Ha4YeHne, NoCKOJIbKY npu
TOXOEeCTBE NCKOB BTOPUYHOE €ro pacCMOTpPEeHME B cye C yHaCTUEM TeX )XXe CTOPOH He
ponyckaeTcsa (n. 4 cT. 221 IMK).



4 NMPOBJIEMA KJIIACCUODUKALUUNUN NCKOB B
rPAXKXOAHCKOM MNMPOLECCE

NckK, kak noboe aBneHne o6beKTUBHOMO Mnpa obnagaeT CyweCTBEHHbIMU NMPMU3HAKaMu,
KOTopble MOryT BbITb MOJIOXKEHbI B OCHOBY €ro eCTECTBEHHOW Knaccnpukaunm. Takmmm
NpU3HakaMn B HayKe npoueccyasibHOro npaBa sBAAKOTCA.

YHMBEPCAIbHOCTb UCKaA. [aHHbIA NMPU3HAK NPOSBASETCS B TOM, YTO UCK MOXXET ObITb
NCMNOJIb30BaH AN 3alMTbl OCMOPEHHbIX N HAPYLUEHHbIX NPaB, HE3aBUCUMO OT crocoba nx
HapyLlleHus. ICk MoXXeT ObiTb NpeabsB/eH NobbiM 3aUHTEPECOBAHHBIM (PU3NYECKUM NN
IOPUANYECKUM JINLLOM, B YCTAHOB/IEHHOM 3aKOHOM MNopsiiKe, B CBA3U, C YEM OH
NPUMEHSAETCS, Kak B cyae obLien iopnucankumnm, Tak n B apbutpaxHom cyge. ick moxeT
ABNATLCS CPeACTBOM Nepefaydn B OPUCOMKLNOHHBIA OpraH CropoB O NpaBge,
BO3HUKAWLLMX B PA3J/IMYHBIX OTPACAAX NPaBa, B T.4. B 06/1aCTV aAMUHUCTPATUBHOIO
npasa. MpoueccyasbHble HOPMbI, PEFAaMEHTUPYIOLLIME NCKOBOE NPOM3BOACTBO, HOCAT
XapakTep o6LmMx NpaBua A8 BCEro rpakaaHckoro cyaonponssoacTea. Nck, kak
CpencTBO 3alWMThI NpaBa, AENCTBYET B 06O CTagnm NCKOBOMo npouecca, npu
paccMoTpeHun cyaom noboro, gake camoro HeocHoBaTesibHOro TpeboBaHus.

NcK aBnseTca eAUHCTBEHHbIM CPeACTBOM Nepejayun cnopa o npase B COOTBETCTBYHOLW NN
IOPUCOANKLNOHHBINM opraH (cyn, apbuTpaxk, TpeTeNCcKni cyn), yrnosiHOMOYEeHHbIN
pa3pelwmnTb AaHHbIA Crop.

NckK HanpaBJsieH NPOTMB LA, KOTOpOoe NpenrnosioxXUTesIbHO HapyLwlaeT nan cosgaeT
nomMexun B oCyLlecTBJIEHNU MNMpaBa UJIN 3aKOHHOIo0 MHTEPECa.

Nck 3asBnsieTCcs U paccMaTpuBaeTca B 0ocoboit npoueccyasibHoON hopMe.

Ha npakTuke cnoXunacb A0BOJSILHO Pa3BeTBJIEHHAs CUMCTEMa UCKOB. 1151 TOro 4yTobbl
06/1erynTb OPUEHTUPOBKY B HEN U MPUBECTN pacCMaTpPUBAEMbIE MaTepmrasbl MO UCKAM K
ynobHoMy Ans aanbHenwero no3HaHnsa smay, Heobxoamma nx Hay4Ho-o6oCHOBaHHas
Knaccmdunkaumm. MpaBuibHas Knaccmdmkaumna NCKOB MMeeT CyLLeCTBEHHOe 3HavYeHune
npu peannsauunm no HUM cynebHbIX peLlleHnin, npeacTaBnisieT cobo COPTUPOBKY,
BblAesieHne NCKOB MO onpeaeneHHbIM rpynnam, Buaam. MNMpoeeaeHne Knaccupukaumnm
NCKOB MMeeT 0O4eHb Ba)KHOE opuanvyeckoe 3Ha4YeHme, NocKobKY Mo3BosiieT Mo
COOTBETCTBYIOLNM OCHOBaAHUAM OMpeaesnTb U co34aTb ONpeaeneHHyo CTPYKTYpY
NCKOB B topucnpyaeHunmn. OamH n3 BMAOB KlaccudurKaunum NCKOB - MaTepuaibHO-
npaBoBas Kiaccugunkaums. Ee Kputepuem BbICTyNaeT XapakTep CNOPHOro



MaTepunasibHOro NPaBOOTHOLWLEHUSA NO rpaKgaHCKoOMY, TPYLOBOMY N APYTrMM OTpac/iaM
npaBa. BblaensT UCKK, BO3HUKAOLWME U3 FPpaXKAaHCKNX, TPYAO0BbIX, BpayHO-CEMENHbIX,
3eMeJibHbIX N UHbIX OTHOLWIEHUA. 3aTeM Ka)Kabl BUO NCKOB, HAarpuMep NCKU 13
rpa>kKAaHCKNUX NPaBOOTHOLUEHU, NOAPaA3aAEeNAaoT Ha NCKM N3 0653aTeNbCTBEHHbIX
MPaBOOTHOLLUEHNN, U3 NPUYNHEHNA BHEOOMOBOPHOI0O Bpena, U3 HacneaACcTBEHHOro nNpaea
n T.40. Nckn n3 obsa3atenbCTBEHHbBIX MPAaBOOTHOLWEHWW, B CBOKO o4epenb, Nnogpa3nenstor
Ha NCKN N3 JOrOBOPOB KYIMJIN-NPOOaXKN, AapeHUs, MeHbl 1 T.4. Knaccngpumkaumsa NCKos no
MaTepunasibHO-NMPaBOBOMY MPMU3HAKY O4eHb AeTasbHas u yraybneHHasa Fpa>kgaHCKMn
npouecc: Y4ebHuk ana cryaentos / N.B. PeweTHnkosa. - M.:, 2007. - C.120..

MaTepnanbHO-NpaBoBas KJacCUPUKaL g NCKOB JIEXXNT B OCHOBE CyaebHON CTaTUCTUKMN,
N BbICTYNAeT OCHOBHbIM «MEepPUIOM» COLMaJIbHbIX MPOLLECCOB, MPONCXOAALLNX B
obuiecTBe. Begb MMeHHO Ha ee OCHOBaHUM ocyulecTBaseTcs obobieHme cynebHom
NPaKTUKKN. TakKXXe OHa SBNAETCA OCHOBOM OJ19 MHOXEeCTBa Hay4HbIX UCCNefoBaHUMN.

TpaANUVOHHON B TEOPUM NMPOLLECCYaIbHOr0 NMpaBa ABASETCA KNacCupukKaumns NCKoOB No
npoueccyanbHOMY NpPM3HaKYy, B KAa4YeCTBE KOTOPOro BbICTYMaeT npoLeccyasbHas Lesb,
npeameT NCKa (CoOCTosiHMe nMpaBa), cnocob 3awmnTbl. B 3aBUCMMOCTKN OT NpegMeTa crnopa,
NCKW MOoApPa3aensiioT Ha UCKU O NPU3HAHUN, UCKX O NPUCYXXAeHUN, npeobpa3oBaTesibHble
NCKW. Hapsioy € 3TM BbIAENSAOT FPynny UCKOB MO XapakKTepy 3allULIaeMbIX NHTEPECOoB -
JINYHbIE NCKWN, UCKX B 3alNTY NYBINYHBIX N TOCYyAapPCTBEHHbIX MHTEPECOB, UCKU B
3alUMTy NMpaB ApPYrux Auu, rpynnoBble N KOCBEHHbIE NCKW.

5 BUAbl MCKOB NO NPEOMETY CIIOPA

5.1 Uckun o npucy>XaeHuu

NCcKn o npucy>xgeHun HanpasieHbl Ha NPUHYANUTEIbHOE OCyLWeCTBIeHNE rpaKgaHCKuX
npaB unun, To4Hee, Ha Npu3HaHne TpeboBaHWN, BbITEKAOWNX U3 CYOBEKTUBHbBIX
rpaXkK4aHCKMX Npas NpaBoMepHbIMU U Nognexawmmm NpuHy onuTesibHOMY
ocyLiecTBAeHuo. B HUX ncteu NpocuT cyn 06A3aTb OTBETYMKA K BbIMOJIHEHUIO
onpeneneHHoro 4encTBus nan Bo3Aep>XXaHUo oT Hero (HanpuMmep, oTaaTb 40T,
ocB0bOANTL KBAPTUPY, HE YNHUTL NpensaTcTBMe B obMeHe KBapTUp, BO3MECTUTb YObITKK
M T.n.). A NOCKOJIbKY Ha OCHOBaHUN pelleHnsa cyna no 3TOMYy UCKY BblaaeTcs
WCNOJIHNTEJIbHbIN INCT, OHW Ha3bIBAOTCA TakKXXe NCMOJIHUTENIbHbIMU UN NCKaMU C
NCNOSIHNTENbHOW cuon pakgaHckum npouecc Poccun: YyebHuk. / M.A. BukyT - M.:



«HOPMA-MH®PA» - M.:, 2007. - C.135.. Ha cerogHAWHNN OeHb NCKN O NPUCYXOEHUN
ABNAOTCA Hanbonee pacnpoCTpaHEHHbIMN BUAAMN UCKOB, MPUMEPbI - ICK COBCTBEHHMKA
06 ncrtpeboBaHuKM ero BeLM N3 Yy>KOro HE3aKOHHOI0 B/laeHUSA; UCK O BbiCENeHne n3
AOOMa, nognexkallero CHoCy; NCK O B3bICKaHUW aJINMEHTOB U Ap.

ObpalleHune B Cyh 3a 3alMTON NpaB B BUAE NPUCYXKAEHMNS 0Obl4HO Bbi3bIBAETCS TEM, 4TO
JOJDKHUK OCNapuBaeT NpaBo UCTLA, He UCMOJIHASA CBOMX 0bsi3aHHOCTen. MpeamMeToMm
NCKa O NPUCYXXAEHUN ABNAETCA NPaBo UCTLUA TpeboBaTb OT OTBETYMKA OMNpenesIeHHOro
noBefleHns B CBA3W C HEBLIMOJIHEHNEM OTBETYMKOM COOTBETCTBYOLLIEN 0653aHHOCTU B
nobpoBosibHOM nopsigke. Hanpumep, HacTynua CPOK BO3BpaLLeHNe Ao0Jira no AoroBopy
3aliMa, a 0TBETYMK A0OPOBOSILHO HE UCMOJIHAET cBoel obsi3aHHOCTKY; TpeboBaHMe o
BOCCTAHOBJIEHME Ha paboTe CBA3aHHO C HE3aKOHHbLIM YBOJIbHEHMEM. WIHa4ve, npeamMeTom
NCMNOJTHUTENBHOI0 UCKa SABJMISIOTCSA CYyObEeKTUBHbIE NPaBa, BO3MOXXHOCTb
NPUHYANTENbHOIO OCYLLECTBJIEHUS KOTOPbIX HACTYyNWAa, TO eCTb BO3HUKJI0 NPaBO Ha UCK
B MaTepuasibHOM CMbIC/IE.

OCHOBaHMEM NCKa O NMPUCYXXOEeHUN (MCNONHNTENBHOIr0 NCKa) ABNAKTCS:

- aKThbl, C KOTOPbIMX CBA3aHHO BO3HMKHOBEHME CaMOro npasa (Hanpumep,
0eATeslbHOCTb XYAOXHMKa N0 HAaNnMCaHUIO KapTUHbI, 4esTeNbHOCTb aBTopa Mo
COYUHEHUIO INTEepaTypPHOro nponsseneHns, akT 3akKJI4YeHNS 4OroBopa CTOPOHaMMN,
haKT gayn geHer B3alMbl U T.M.).

- haKTbl, C KOTOPbLIMU CBSA3aHO BO3HUKHOBEHME npaBa TpeboBaHMs (CPOK HACTYyMNIEHUSA
niaaTe)a 00JIra, HeBbINoJIHeHNe 06493aHHOCTY NO AO0r0BOpPY, HapyLleHNe aBTOPCKMUX NpaB

nT.40.)

B HEKOTOPLIX C/lyYasix yKa3aHHble daKTbl, 06enx KaTeropumin, BOSHNKAT O4HOBPEMEHHO
C NPaBOM Ha UCK, N NX Pas3nn4nTb BbiBaeT NPakKTUYECKN HE BO3MOXKHO.

Copnep>xaHue NCMOJIHUTESIbHOIO NCKa BblpaXkaeTcs B TpeboBaHMM UCTUA K Cyay O
MPUCY>XXLEHNN OTBETHYMKA K COBEPLUEHMNIO OnpefesieHHbIX 0eVCTBUN UM BO34EPXKAHMUIO
OT TakKoBbIX. OHO HAaXOAUT OTpParKeHne B NPOCUTESIbHOM MYHKTE NCKOBOIO 3asBJ/IEHUS:
«MNpoLYy B3bICKaTb 3apnjaTy, NpoLwy BOCCTaHOBUTbL Ha pabovyeM mecTe, Npowly BbICEUTb
C MOen xunnaowaamn, npowy rnepenaTtb Belwb U T.M.». TakmMm 06pa3om, NCKK O
MPUCYXXAEHNN COAEPXKAT OY4EeHb CJ/IOXKHbIA npeaMeT. B HUX nctew, NnpocuUT He TOJIbKO
MPU3HaHMA paKTa CyLLeCcTBOBaHUA CBOEro Cy6beKTUBHOMO MaTepuasibHOro npaea, HO U
MNPUCYXXAEHNSA OTBETYMKA K UCTMOJTHEHNIO IeXXaWnx Ha HEM MaTepunasibHO-NPaBOBbIX
obsa3aHHOCTen. NMoCcpeACTBOM NPUCYXOEHUSA OTBETUUK NPUHY>XOAETCsA, MOMUMO ero
BOJIM, K COBEpPLUEHUIO onpefesieHHbIX 4eNCTBUA B NOJb3Yy UCTUa. B Heobxoanmbix



cnyYdaax npocbba ncTua 3aka4aeTcs B TOM, 4TOo 6bbl 0643aTb OTBETHYMKA
BO34EPXKMBATbLCA OT AENCTBUN, NPENATCTBYIOLWMNX OCYLLECTBAEHMIO NMPaB UcTua
(0OTBETHYUK MPUCYKOAETCHA K MaCCMBHOMY NOBEAEHUIO).

5.2 Ackun o npusHaHUM

Nck o npun3HaHum - TpeboBaHue, HanpaBJeHHOE Ha NPU3HaHWe, yCTaHOBJIEHUE NN
noaTBep>XAeHne CyAoM CyL,eCTBOBaAHMA UM OTCYTCTBUS IOPNONYECKOrO
npaBooTHoLWweHUA. Hanpumep, nctmnua tpebyeT ycTaHOBNEHMSA OTLOBCTBA OTBETHYMKA B
OTHOLWeHNN ee pebeHka. OCHOBHOW LLesIbi0 UCKOB O MPU3HAHUW CNYXXUT NNKBNOALNS
CMOPHOCTM NpaBa. Ba>kHO OTMETUTb, YTO UCKKN O MPU3HAHUN UMEIDT CaMOCTOATENIbHOE
3Ha4YeHMe 1N He ABNATCH, N0A0OHO NCNONHUTENbHBLIM, NpoueccyasibHON hopMon
MaTepunasibHO-NMPaBoOBbIX TPeboBaHNI NN NCKOB B MaTepuasibHO-NMPaBOBOM CMbICHIE.
NMpeaMeToM UCKa O NMPU3HAHUKW ABNSETCA MaTepuasibHOE NMPaBoOOTHOLWEHME, NPUYeEM
MPaBOOTHOLLUEHNE MOXXET BbICTYNaTb C aKTUBHOW CTOPOHbLI (Cy6beKTUBHOIO npasa) 1 co
CTOPOHbI NaccmBHon (obsA3aHHOCTEeR). [NpegMeToOM UCKa 0 NPU3HaHUN B 60NbLUNHCTBE
CJ/ly4aeB ABNSAOTCA MaTepuasibHble MPaBOOTHOLLIEHNA MeXAY NCTLOM U OTBETHUKOM.
OOHaKo 3aKOH O0MyCKaeT UCKWN O NPU3HaHUW, rae npeaMmeToM SBASeTCs
NMPaBOOTHOLLUEHNE MEXAY APYrMMUN NNLAMN, KOTOPbIE B TAKOM CJly4Yae ABAATCS
cooTBEeTHYMKaMM B npouecce. TakoB, HanpmMMep NUCK NMPOKypopa 0 HeLEeNCTBUTEIbHOCTH
duKTUBHOro 6paka, NpeabsaAB/EHHbIN K 060MM Ccyrnpyram, NUCK O MPU3HAHNN CAESKN
HenencTBUTEIbHOMN.

IlaHHbIE NCKN MOTYT BbITb C MOJIOXKUTESIbHBIM U OTPULLATENbHBIM coaep)XaHneMm. Vck o
NPU3HAHUW, HaNpPaBJIeHHbI Ha NOATBEP)XXAEHWN CYLLLIECTBOBaHWS NpaBa WJn Kakoro-
60 NPaBOOTHOLUEHWUS, Ha3bIBAETCS MOJIOXKUTESIbHBIM UJIN MO3UTUBHBLIM UCKOM O
NPU3HaHUK (MCK O NPU3HAHMUN OTLLOBCTBA, aBTOPCTBA, O NMPU3HaAHWM NpaBa
cobCTBEHHOCTUN Ha CTpoeHune). Ecnm )xe Uck 0 Npn3HaHUK HarnpaBJieH Ha
noaTBep)XAeHNe OTCYTCTBUS MPaBOOTHOLLEHNS, 0 KOTOPOM YTBEP)XOAeT OTBETYMK, 6o
0 NPU3HaHUN ero HeenCcTBUTEsIbHbIM, TOFAa OH Ha3blBaeTCsl OTPULATENIbHBIM NN
HEeraTUBHbLIM MUCKOM O NPU3HAHUKN (HanpuMep, BCeACTBUE HEOENCTBUTENbHOCTU CAENKN,
3aBeLllaHus, 6paka u T.mn.). OCHOBaHNEM WUCKOB O MPU3HAHUK CNy>XaT PaKTuyeckme
obcTosiTenscTBa. Tak, OCHOBAHMEM UCKa O NPM3HAHMKN 3a UCTLIOM NpaBa HaHMMAaTeNS Ha
NoJIb30BaHNE »XXWJIbIM MOMELLLEHNEM CNY>KaT YKa3aHHble NCTLUOM (PaKTbl, C KOTOPbIMU OH
CBSI3blBaeT BO3HUKHOBEHME NpaBa NOCTOSAHHOI0 N0JIb30BaHMNA XXUAMAoWaabo rno
[Or0BOPY XWUJINLLHOIO HaMa (NpoXXnUBaHMe CBbILE LLEeCTU MecsLEeB B KaYeCTBE CEMbM
HaHuMaTens). OCHoBaHMe OTpULLATENIbHOrO UCKa O NMPU3HaHUM obpa3ytoT



rnpasonpekpataroume pakTbl, BCJIe4CTBMNE KOTOPbIX CMOPHOE NpaBOOTHOLLEHWe, No
YTBEPXKOEHUIO UCTLLA, HE MOIJ1I0 BO3HUKHYTb (Hanpumep, oTCyTCTBME HOTapuasibHO
0OpPMJIEHHOIr0 A0OroBOpa, B C/y4asx, Korga Takoe oopmaeHme Heobxoammo ons
DEenCcTBUTENbHOCTU CAENIKN, OTCYyTCTBME cBoboaHOM BONM - 3abnyxxaeHune, obmaH,
yrpo3sa, Hacuane npu 3akyYeHun caenkun). YKasaHme Ha Takne HegoCTaTKM COeNKU
O3Ha4aloT, 4TO PaKTUYECKN COCTaB, HeoOXoaUMbIN AJ19 BOSHUKHOBEHUSA OTHOLLEHUN,
OTCYTCTBYET; C/iefoBaTesibHO, MPaBOOTHOLWEHWe, cCoCTaBndlolLee npeagMmeT Ccrnopa B
ODENCTBUTENIbHOCTU He cyuwlecTByeT pa>kgaHCKoe npoueccyasibHoe npaBo: Y4ebHuk. /
Moa. pea. M.C. LLakapsaH - M., 2007.- C.145..

Cooep>XaHUeM NUckKa 0 NpU3HaHUM ABASETCSH 3asB/IeHHOe UcTuoM TpeboBaHume K cyay ob
YCTAQHOBJNIEHUN B PELUEHNN HANNYNSA UIN OTCYTCTBUSA NPABOOTHOLIEHUSA, YKA3aHHOIro
NCTUOM (NpU3HaTb aBTOPCKOE NMpaBo, YCTaHOBUTb OTLOBCTBO, NMPU3HAaTb COENKY
HeOenCTBUTENIbHON, MPU3HATb NPaBO Ha XWJIYIO NJoLWanb).

EOMHCTBEHHAsA Uuenb UCTUA NpU NPeabsaBAEHNN UCKOB O MPU3HAHNN - obUTbCA
onpeneneHHoCcTn ceoero cybbekTUBHOMro npasa, obecne4ynTb ero 6eccnopHOCTb Ha
byayuiee. PelwleHne cyna, BbIHECEHHOE MO TaKOMY UCKY, MOXXET MMeTb NpeanumnasnbHoe
3Ha4YeHmne gnsa nocsenytowero npeobpaszoBaTeslbHOrO NN UCKA O MPUCYXXKOEHUN.
Pa3pellas nocnenywwme Nckn, cyn dbyget ncxoontb N3 yCTaHOBNIEHHOIO PakTa
Ha/IN4YMa NPaBOOTHOLWEHUS, NpaB, 06513aHHOCTEN CTOPOH, BbITEKAKOLWMNX N3
NnpaBoOOTHOLLIEHNSA. PelleHMAMM Cy0B NO 3TUM feslaM BOCCTaHaB/IMBaeTCs
onpeneneHHoOCTb NpaB 1 0653aHHOCTEN 3aNHTEPECOBAHHbIX JINL, FAPAHTUPYETCA X
ocyulecTB/IeHMEe 1 3alunTa, YCTPAHAKTCA HapyLLleHne 3aKoHa, NpecekaeTcsa AeNnCcTBuS,
coBepLlaeMblie He3aKoOHHO. CoBpeMeHHOoe YCTaHOBJIEHNE HELENCTBUTENbHOCTH
HE3aKOHHbIX COENOK NpeaoTBpaLlaeT NpuyYnHeHne yuiepba rocygapCTBEHHbLIM U
obuiecTBEHHbIM MHTEpPECaM.

5.3 Npeobpa3oBaTesibHbIe UCKH

Mpeobpa3oBaTesibHble UCKWN HanpaBJieHbl HA CO3[laHMe, U3MEHEHWE NN NpeKpallleHne
IOPMANYECKOTr0 OTHOLLIEHUS MaTepuasibHO-NPABOBOro XapakTepa (MaTepunasbHo-
NMPaBOBOro OTHOLIEHUS). OB6bIYHO YHACTHUKM FPaXkaaHCKoro obopoTa BCTynatoT,
N3MEHSAIOT U NPEeKpPaLLaoT CBOM NMPaBOOTHOLLEHMS N0 CBOeN Bose 6e3 yyacTus cyna.
OnHako B pafe c/lyvyaes, NpsAMO NpeayCMOTPEHHbIX 3aKOHOM, Takne OenCcTBUS MOryT
6bITb COBeEpPLUEHbI TOJIbKO MOA KOHTPOJIEM Cya. 3auHTepecoBaHHoe nMuo obpallaeTcs B
cyn c npeobpa3oBaTefibHbIM UCKOM, U B Clly4ae ero yaoBNeTBOPEHUS Cy[ BbIHOCUT



pelweHne. Y4acTue cyna B 3TOM CTOPOHE rpakgaHckoro obopoTa npencraBnseTcs Bce
Xe ABNIEHMEM UCKYNTENbHBIM. [03TOMY 1 Npeobpa3oBaTesibHbie NCKU MOTYT BbITb
npenbsaBseHbl, KOrga 3To cneynanbHO NpenycMoTPEeHO 3aKOHOM. Tak, HanpumMmep, bpak,
MOXXeT 6bITb, pacToOprHyT B opraHax 3AIC, HO B c/aly4asXx, MpeayCMOTPEHHbIX CT. CT. 21-
23 CemenHoro Kogekca P®, oH pacTopraeTtcs B cyaebHoM nopsake.

MNpeameToM npeobpasoBaTesibHbIX UCKOB ABASAIOTCSA T€ MaTepUaibHO- NMPaBoOBble
OTHOLLEHMSA, KOTopble NognexaTt cyaebHomy npeobpasoBaHuto (bpayvHble
NPaBOOTHOLLUEHNSA, POONTENbCKME NPABOOTHOLLEHMNS, OTHOLIEHNsS oblien 4oseBon
cobcTBEeHHOCTU U T. A4.). UcTew nMmeeT NnpaBo 04HOCTOPOHHUM BOJIEN3BABIEHNEM
NpekpaTUTb UIN U3MEHUTb AaHHOe MaTepuasbHOe NMPaBOOTHOLLUEHNE.

Copep>xaHueM npeobpasoBaTesibHOro UCKa saBnseTcsa TpeboBaHue K cyay BbIHECTU
pelweHne 06 yCTaHOBIEHNM HOBOIr0, U3MEHEHNN UKW MPEKPALLEHNN CYLLECTBYIOLLEro
NpaBOOTHOLLEHMS (pa3gen nmyllecTBa, pacTopxeHune bpaka). 1o cBoeMy coaepxaHuio
npeobpasoBaTesibHble UCKU pacnafaloTCca Ha UCKK NPaBonopoXXaakLune,
npaBoM3MeHsIoLWMe 1 NpaBonpeKpaLwiaoLmne.

B cny4yae npaBonopoXxgatoLwero ncka cys CBoOUM pelleHneM rnopoxkgaeT HoBoe npaso,
KOTOPOro He Obly10 paHee. Tak, B COOTBETCTBUN CO CT. 274 NpakxgaHCKoOro kogekca P®
COBCTBEHHMUK, 3eMeJIbHbIN Y4aCTOK KOTOPOro nMeeT Kakme-nmbo HegoctaTkum (He
MpoJsIoXKeHO BOAOCHab)XeHne nnn NnMHnS anekTponepeaay), snpase TpebosaTtb OT
CoBCTBEHHMKa cocedHero y4acTka yCTaHOBNEHNS COOTBETCTBYIOLLEro cepsuTyTa. B
c/lyyae, ec/im He JOCTUrHYTO corjlacue cocefen no NCKy 3anHTepecoBaHHOro anua,
CepBUTYT yCTaHaB/IMBaEeTCH CyaoM. be3 COOTBETCTBYIOLLEro peleHns cyaa CeEpBUTYT He
MO>XeT BO3HWUKHYTb, TOF4a, Kak B YCTAaHOBUTENIbHbIX UCKaX MPaBO MOXXET BO3HUKHYTb A0
N BHE pelieHns cyfa: aBTOPCKME rnpaBa BO3HUKAOT U3 (pakTa co3fgaHuUsa Npon3BeneHuns
aBTOPOM, poanTesibCKME NPaAaBOOTHOLLIEHUSA BO3HUKAIOT 13 paKTa NPONCXOXOAEHNS
pebeHKa OT AaHHbIX poguTenen n cyn Anwb oPuuUnanbHO NPU3HaEeT 3TK Npasa.

B cnyyYae npaBoOM3MeHSAOLWEro NCKa pelleHne cyia HeCKOJIbKO N3MeHSAET MaTepuasibHble
NPaBOOTHOLLUEHNSA CTOPOH. M 34eCb, Npu HaNM4YMM Cnopa, TOSIbKO peLlleHne cyga MoXKeT
N3MEeHUTb NpaBoOTHOLWeHMe. Tak, B COOTBETCTBUN CO CT. 252 Npa)kaaHCKOro Kkoagekca
P® npn He LOCTMIXXKEHUN yHaCTHMUKaMWN 00N€BON COBCTBEHHOCTM COrnalleHnsa o nopsagke
N pa3Mmepax, ycaoBuax pasgena obuwero nMmywecTtsa Ui Bblgena Aosan, pasgen
MPOnN3BOANTCSHA pelleHneM cyfa No UCKY 3auHTepecoBaHHOro anua. PeweHne cyaa
N3MeHseT 3TN NPaBOOTHOLWEHUS. Tak, ecain 00 pelleHns cyaa CyLecTBoBaso
OTHOLWeHMe oblenoneBon COBCTBEHHOCTHN, TO NOC/E peLlleHns cyaa cocTaB y4aCTHUKOB
obuwenoneBon cobCTBEHHOCTU U pa3Mep NMyLLECTBA U3MEHWUIINCB, Ny Ka)XA0ro



MOSIBMJIOCb OTHOLLUEHWE NHAWBUAYANbHON COBCTBEHHOCTM Ha YacCTb MMYyLLECTBA B MuUe
ObiBLLEro Aos1eBoro cobcTBeHHUKa.

Mo npaBonpekpallamweMy NCKY pelleHne cyaa npekpawaeT oTHOWEeHUA CTOPOH Ha
byayuwee Bpems. CTOPOHbI OTHOLLUEHUSA HE MOryT, B pafge C/ly4yaeB, NPekpaTuTb 3TH
OTHOLLUEHMSA CaMun, OHWU NpeKpallaTca Ha byayuiee BpeMs, No NCKY 3aUHTEpPeCOBaHHOMN
CTOPOHbI, TONIbKO pelleHnem cyaa. Tak, Npu HanM4Ymm y cynpyros ob6Lmx
HecoBepLWeHHONETHUX aeten 6pak, B COOTBETCTBUMN CO CT. 21 CemenHoro kogekca PO,
MO>XXeT BbITb PaCTOPrHyT TONIbKO B cyaebHoM nopsaake. bes cooTBeTCTBYOLWENO
peleHmnsa cyna, pactop>eHme 6paka rno B3aMMHOMY COrjlacuMio CaMUMK Cyrnpyramu,
MPaKTUYECKN HEBO3MOXXHO. AHANIOMMYHbLIM 06pa3oM neHne poanTenbCKMUX npas,
BO3MOXXHO, TOJIbKO B cyaebHom nopsagke (ct. 70 CK P®). ck o nweHnmn poanTenbCKnx
rnpaB ABASETCS NpaBonpekpallaowmm. PelleHne cyga o INWEHUN POANTENBCKUX MNpaB -
topnanyeckmn pakT MaTepurasibHO-NPABOBOro XapakTepa, BJeKYyLWNn NpekpaLleHmne
POANTENBCKUX NMPABOOTHOLLEHUIA.

OcHoBaHune npeobpa3oBaTesIbHOrO UCKa pPa3/INYHO B 3aBMCMMOCTW OT ero noasunaa. B
npeobpasoBaTesibHbIX NCKAX, HaNMpaBiEHHbIX Ha CO34aHWe Npas - NpaBonNpon3BoaaLLmne
hakTbl; B NnpeobpasoBaTesibHbIX MCKaX 06 YHUYTOXKEHNN NPaBOOTHOLLEHNS -
npasonpekpaLllatowme pakTbl; B npeobpa3oBaTesibHbIX MCKax 06 N3MeHeHUN
topuanNYeCcKnx NpaBoOTHOLLEHWI - MpaBoNpeKpaLlaowme n npasonponssoasawme PakThbl
BMeCTe, TaK Kak n3MeHeHne NpaBoOTHOLLIEHNA MOXeT BblTb pacCMOTPEHO, Kak
npekpaLlleHne CyLeCcTBYOLWEro OTHOWEHNS 1 BO3HUKHOBEHMe HoBoro. Cnepnyet
Y4YMUTbIBaTb, 4TO CyAy HEOHXOANMO YCTaHOBUTb MHOXECTBO (haKToB U 06CTOATENbCTB, a
TakKXe KOHKPEeTM3MpoBaTb (PaKTUYECKNI COCTaB U NpuaaThb OPUONYECKYIO 3HAYMMOCTb
TeMm, nmbo nHbIM hakTaM. Bo Bcex NogobHbIX Caydasax UCK U pelleHne cyaa, HOCAT
npeobpa3oBaTesibHbIN XapakKTep, N cyaebHoe pelleHne BbICTyNaeT Kak lopuandeckui
(hakT MaTepunasibHOro rnpasa, coyeTasn B cebe BeCb pe3ynbTaT npeawecTByoLWwen
cynebHom peatenbHOCTN.



